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PER CURI AM

Pursuant to his guilty plea, Tyrone G egory Dunlap was
convicted of possession of a firearm by a person previously
convicted of a felony, in violation of 18 U S. C. 88 922(g)(1),
924(a)(2) (2000). The district court sentenced Dunlap under the
federal sentencing guidelines to 108 nonths incarceration.

Dunl ap’s counsel filed a brief pursuant to Anders v. California,

386 U.S. 738 (1967), stating that there were no neritorious issues
for appeal, but challenging the validity of the plea and the
propriety of the sentence. Dunlap filed a pro se supplenenta
brief arguing that his conviction and sentence are invalid because
his sentence was enhanced by facts found by the district court

judge. See United States v. Booker, 125 S. . 738 (2005). For

the reasons that follow, we affirmDunlap’ s conviction, but vacate
his sentence and remand for resentencing.

W find that Dunlap’s guilty plea was know ngly and
voluntarily entered after a thorough hearing pursuant to Fed. R
Cim P. 11. Dunlap was properly advised of his rights, the
of fense charged, and the maxi nrum sentence for the offense. The
court also determ ned that there was an i ndependent factual basis
for the plea and that the plea was not coerced or influenced by any

prom ses. See North Carolina v. Alford, 400 U S. 25, 31 (1970);

United States v. DeFusco, 949 F.2d 114, 119-20 (4th Cr. 1991).

Dunl ap contends that his plea was not knowi ngly entered because he



was not advi sed that prior felony convictions for either a crine of
violence or a controlled substance offense were elenents of the
of fense to which he pled guilty. Dunlap notes that these factors
were not charged in the indictnent, nor did he admt them
Therefore, he asserts that his plea is invalid because it was not
knowi ngly entered. However, Dunlap’s prior convictions for drug or
violent crinmes are not elenents of the 8§ 922(g) (1) offense. These
relate to sentencing and are di scussed bel ow.

Rel ying on Blakely v. Washington, 542 U S. 296 (2004),

the predecessor to United States v. Booker, Dunlap contends that

the district court nmade factual findings about his prior
convictions, which resulted in his base offense |evel being

increased to level 24. |In A nendarez-Torres v. United States, 523

U S. 224, 233-35 (1998), the Suprene Court held that the governnent
need not allege in its indictnent and need not prove beyond
reasonabl e doubt that a defendant had prior convictions for a
district court to use those convictions for purposes of enhancing

a sentence. See United States v. Cheek, 415 F. 3d 349, 351-54 (4th

Cr. 2005) (holding that arned career crim nal designation based on
defendant’s prior convictions did not violate Sixth Amendnent),

petition for cert. filed, USLW __ (US GCet. 3, 2005) (No.

05-6904); United States v. CGuevara, 408 F.3d 252, 261 (5th Gr.

2005) (“Career offender status is not ‘a sentencing judge’'s

determ nation of a fact other than a prior conviction.’
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Booker explicitly excepts from Sixth Arendnent analysis the third
conponent of the crime of violence determ nation, the fact of two
prior convictions.”). Thus, we find no error by the district court
in determning Dunlap’s base offense level by reference to his
prior convictions.

Dunl ap next argues that his sentence i s unconstitutional
because it was enhanced by four |levels based on the district
court’s finding that he possessed the firearmin connection with

anot her felony offense. See U.S. Sentencing CGuidelines Mnua

§ 2K2.1(b)(5) (2003). In United States v. Booker, the Suprene

Court held that the mandatory gui delines schene that provided for
sent ence enhancenents based on facts found by the court violated
the Sixth Armendnent. Booker, 125 S. C. at 746-48, 755-56. The
Court remedied the constitutional violation by severing and
excising the statutory provisions that mnandate sentencing and
appel | ate revi ew under the guidelines, thus making the guidelines

advi sory. Id. at 756-57. Subsequently, in United States v.

Hughes, 401 F.3d 540, 546 (4th Cr. 2005), this court held that a
sentence that was i nposed under the pre-Booker mandat ory sentenci ng
schenme and was enhanced based on facts found by the court, not by
a jury or admtted by the defendant, constitutes plain error that
affects the defendant’s substantial rights and warrants reversal

under Booker. Hughes, 401 F. 3d at 546-56.




In this case, Dunlap contends that he did not admt that
he possessed the drugs that the court found he possessed, nor did
he admt that the firearmwas possessed in connection with anot her
felony offense. Therefore, he argues that the four-Ievel
enhancenent violated his Sixth Anendnent rights. Because Dunl ap
neither contested the calculation of his base offense |evel nor
rai sed a Bl akel y-type chall enge at sentencing, reviewis for plain

error. United States v. O ano, 507 U S. 725, 732 (1993); Hughes,

401 F. 3d at 547. Under the plain error standard, Dunlap nust show
(1) there was error; (2) the error was plain; and (3) the error
affected his substantial rights. dano, 507 U S. at 732-34. Even
when these conditions are satisfied, this court nay exercise its
di scretion to notice the error only if the error “seriously affects
the fairness, integrity or public reputation of judicia
proceedi ngs.” Hughes, 401 F.3d at 555 (internal quotation marks
omtted).

Because the court nmade factual findings that increased
Dunl ap’s sentence, we find that there was plain error. Also, this
error resulted in Dunl ap being exposed to a | onger prison term and
therefore affects his substantial rights. [d. at 548. Because the
district court “inpose[d] a sentence greater than the maxi num
aut hori zed by the facts found by the jury alone,” we find that the

district court commtted plain error that warrants correction. |d.



at 546. Accordingly, we vacate Dunlap’s sentence and remand for
resent encing.?!

The final issue presented in this appeal is a challenge
to the district court’s determ nation that Dunl ap had not accepted
responsibility. This finding was nmade after Dunlap tw ce tested
positive for marijuana use whil e he was on bond pendi ng sent enci ng.
We find no clear error in this ruling. See USSG § 3El1.1, conment.

(n.1(b)); United States v. Kise, 369 F.3d 766, 771 (4th Cr. 2004)

(providing standard); United States v. Ceccarani, 98 F. 3d 126, 130-

31 (3d Cir. 1996) (upholding the denial of acceptance of
responsibility based on new unrelated crim nal conduct).

I n accordance with Anders, we have reviewed the entire
record in this case for any other neritorious issue and have found
none. Accordi ngly, although we affirm Dunlap’s conviction, we
vacate his sentence and remand for proceedings consistent with
Hughes, 401 F.3d at 546 (citing Booker, 125 S. C. at 764-65

767).2 \We dispense with oral argunent because the facts and | egal

!As we noted in Hughes, 401 F.3d at 545 n.4, “[w] e of course
offer no criticismof the district judge, who foll owed the | aw and
procedure in effect at the tine” of Dunlap’s sentencing. See
generally Johnson v. United States, 520 U S. 461, 468 (1997)
(stating that an error is “plain” if “the law at the tinme of trial
was settled and clearly contrary to the law at the tinme of
appeal ).

2Al t hough the Sentencing CGuidelines are no | onger mandatory,
Booker nmakes clear that a sentencing court nust still “consult
[the] CGuidelines and take theminto account when sentencing.” 125
S. . at 767. On remand, the district court should first
determ ne the appropriate sentencing range under the Guidelines,
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contentions are adequately presented in the materials before the

court and argunent would not aid the decisional process.

AFFI RVED | N PART,
VACATED I N PART, AND REMANDED

maki ng all factual findings appropriate for that determ nation

Hughes, 401 F. 3d at 546. The court shoul d consi der this sentencing
range along with the other factors described in 18 U S C A
§ 3553(a) (West 2000 & Supp. 2005), and then inpose a sentence.
Id. If that sentence falls outside the Guidelines range, the court
should explain its reasons for the departure as required by 18
US CA 8 3553(c)(2). Id. The sentence nust be “within the
statutorily prescribed range and . . . reasonable.” 1d. at 547.
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